SH. O.K. UDAYASANKARAN AND ORS. ETC. |
UN[()N_OFlINDIA AND ORS. ETC. -

MARCH 27, 199

CAM. AHMADI CJ, SUJATA V. MANOHAR
~© ' AND K. VENKATASWAML, J1 ]

 Service Law ¢

Life Insirance Corporation—¥Pay fixation of ex-servicemen re-employed
prior to 1.1.1985—Drawing salary after deduction of pension from defence
services—Compensatory scheme framed for notional fitment on exercise of
option w.ef. 1.1.1988--Whether available for Appellants who joined after
LLl 988—Drawmg salary in aa‘dztton to pension from defence services—Held,
No. —'er Option has to be exercised only by existing ex-servicemen.

The Life lnsurance Corporatlon of India framed a scheme in 1989 for
ﬁxalmn of pay of ex-serwcemen who were re-employ ed in the Corporatmn.
As per para 3.7 ol' the scheme if an ex-servicemen was re-employed within
three years ai‘ter dlseharge from Defence Services then his last dmwn
salary in the Defence Serv:ces mll be compared to his starting salary on the
date of lus re-employment so as to protect | his last drawn salary. As per
para 3. 8 of the lnstmct:ons if the ex-serviceman is re-employed after a
penod of three years after d:scharge, Ius last dmwu salary in defence
service W(mld be compared with his salary that he “ould have drawn ll' he
had been lmmedmtely re-emplog ed and the salary wluch the ex—servueman
vnll get on the actual date of lus re-emplo)ment hy the Corporatlon is
nouonaily worked out. The mstrucnon also’ provided that the ex-ser-
'v:ceman wull get the l)eneﬁt of any revasaon ol‘ pay scales in the interregnum.

_Ho“ever, the ﬁtment wonld be notlonally efl'ected and actual benefit was to

be given only from 1.1.1988 The fitment under Para 3.8 was apphcable only

- to those who were employed prlor to 1.1.1988 and after exercis:ng an optlon.

The appellant who were ex~servicemen who were re-employed “after
1. 1.1988 challenged the applxcablhty of the instructions, The appellants
contended that there was no basis fonhe cut-off date and that the option-
cnm-consent letters for such a mment was also obtamed from ex-ser-
vu:emen employed al‘ter 1 1.1988. The respondent’s stated lhat earller the




salary of ex-servicemen wherever re-employed in Government or Public
Service, the component of pension was deducted and adjusted in the salary
on re-employment; that the corporation decided to allow the ex-servicemen
who joined after 1.1,1988 to retain their pension and they were getting
salary in addition to the pension; that since this benefit was not available
to those were re-employed prier to 1,1.1988, it was decided to compensate
them by notional fitment as per para 3.8 of the instructions; that they did
not obtain any consent letters from appellants and that by mistake they had
allowed three appellants the benefit of para 3.8 and that they had to correct
this mistake by recalculating their salary. Dismissing the Appeals and Writ
Petition, this Court

HELD : 1. Para 6 of the instructions clearly provides that the
eption-cum-consent letters has to be obtained from each existing ex-ser-
vicemarn emplaoyee opting fitment of salary as per the instruction. It is to
be exerclsed only by existing ex-servicemen employees of Life Insurance
Corporation, [963-B) ‘

2. The High Court was right in rejecting the contentions of the
appellants. There Is no reason to interfere with the findings given by the
High Court. [963-E-F}

3. The respondents are entitled to reduce the pay of the appellants
granted to them erroneuusly, in the light of the instructions. [963-D]
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The appellants are the employees of the Life Trisurance Corporatlon
of Tridia at KU/hlkode ‘They are ex-servicemen who were re- employed by
the Lile Inquranu: Corporallon of India after their dmchdrge from military
service. There is a gap ol more than three years between their dlqchargc
from military scrvice and their appointment in the Life Insurance Corpori-
tion of India. The dispute raised in this appeal relates to the fixation of
salary of these ex-servicemen on their re-cmployment in the Life Insurance
Corporation of India. Along with this appeal, Writ Petition No. 437 of 1993

“has also been heard. This petition is filed by the Ex-servicemen Life
Insurance Corporation Employeeq Aqsocmuon and lhe issue raised in this
. petition is identical with the issue raised in the appéal. The dlsputc relates
to ex-servicemen who have been dppomted after a gap of three years or
more from thelr discharge from military scrvice to the Life Insurance
Corporation of India dnd petlains to those who have been so appomted
after 1.1.1988. Lt L

' The dispute pertains to the interpretation of instructions dated 2nd
of June, 1989 issued by the Central Office of the Life fnsurance Corpora-
tion of India relating to re-employment of ‘ex-servicemeﬁ in the Life In-
surance Corporation and their pay fixation. The relevant Paragraphs of
these Instructions are set out below :

gt F - -

"3. Puy Fixation on Re-employment : . .
3.1 : Basic Salary of a re-employed Ex-serviceman shéiJll'be fitted .
at the minimurn of the scale in whick he is Jppoir[tcd However, if
the gross salary as per ‘Y’ below at the minimum of the scales does

" not produce an amount equal to or more than the last drawn gross
salary -as per ‘X’ below in the Defence Services, dddl[londl incre-
mcnt/‘- ds may be necessary, over, minimum of the %cale shall be
allowed to make up the difference and : thus ; provu:le protection

. to the last drawn gross salary. .

3.2 : If in exceptional cases, fitment, even at the céiiing:rqf the entry
' “grade does not provide full protection, personal allowance shall be
granted which may be absorbed against future increase in emolu-

_ments. : L h r-; L
33 ‘X’ L€ last drawn grosq saIary n the Defence Semce at the

" ime of rcleaqe shall be the aggregate of the followmg components



- (i) Payas defined in sub-para 3(ix) of the Dept. of Personnel &

Training O.M. No. 3/1/85-East (P II) dated 31.7.1986.
Relevant extracts of the O.M. are given in the Appendix ‘A’;

(i} Decarness Allowances;

(1) Additional Dearness Allqw'ance; .

(iv) Interim Rehef;

) _ City Compensatory Allowance;

(vi) Compensation in lieu of Quarters (C.LL.O.) House Rent
- Allowance; ‘

(vii) Ration Allowance.

" 3.4 Y Le. gross salary in LIC. shall be the aggregate of the
-~ following:

- (i) Basis salary in which the Ex-servicemen is re-employed;

(ii) Dearness Allowance;
(ii) House Rent AHoWance;

(iv) City Compensatory A[lpwan_gc; .

"3.5: Ccifhp(_inéﬂfé of last drawn salary in the Defence Services (*X’)

including such allowances s are indicated at (3.3) above arc to be
tauken into accotint on the basis of discharge certificate/Lust Pay
certificate of the individual employees................

36 . The component of pension will not be considered for pay
fixation. '

" 3.7 . If the Ex-serviceman was re-employed within a period not

exceeding 3 years from the date of discharge from the Defence
Services ‘X’ (Last Drawn Salary in Defence Services) to be com-
pared shall be as drawn on the date of release of the Ex- ser-
vicemen whereas the Y’ (starting safary in L.1.C.) to be compared
shall be as on the. date of re-employment in LI1C.

-



38:1If, however, he was re- cmploycd more than three years after
the date of discharge from Defence Services ‘Y’ salary to be
compared shall also be as obtaining on the date of dtﬂcharbe
Corresponding fitment may then be given in the revised scald,
where necessary apphcable at the time of re-cmployrnent of the
Ex-serviceman.

Example : .......

_The fitment is to be done notionally and actual benefit may be-
given from 1.1.1988 as shown in para 4 below.

If the basic salary determined on such comparison results in’
the same or lower than the basic salary at which the employee was
fitted on the date of re-employment, the existing salary fitment will
continue w1thout any change.

4.1f the basic salary determined on such comparison is higher than
the basic salary at which the employee was fitted on the date of
re-employment, incremental difference that would emerge out of-
such fitment would be added to individual’s basic pay as on’
1.1.1988 and arrears released accordingly from 1.1.1988 only. |

: Examp_lc :

5. FITMENT OF EX-SERVICEMEN APPOINTED ON OR’
AFTER 1.1.1988:

Fitment in thcsc cases will be as per formula gwen in3.1 abovc
from 1.1.1988 or the date of dppomtment in the industry whlchcver
is later

_ 6. OPTION-CUM-CONSENT LETTER B

An option-cum-consent letter in { the enclosed format' (Appen-
dix ‘B’) should be obtained from cach’ existing Ex-servicemen’
employee opting fitment of salary as per these instructions.

7. FITMENT OF SALARY OF NEW ENTRANTS

“ Fitment of salary of all Ex-semcemcn appomted inthe mdustry
henceforth shall be governed by these instructions”




The dispute relates to the application of Paragraphs 3.7 and 3.8 to
ex—qcrwccmcn who have been employed by the Life Insurance Corporation
alter 1.1.1988. Acwrdmg to the Lile Insurance Corporation the benefit of
pay fixation under Paragraphs 3.7 and 3.8 was gtven only to ex-servicemen
who were already employed by the Life Insurance Corporation prior to
1.1.1988. This benefit is not available to those ex-servicemen who have been
employed in Life Insurance Corporation after 1.1.1988.

To resolve the dispute it is necessary to examine the scheme framed
by the Life Insurunce Corporation on 2nd of June, 1989, for pay fixation
which is in supercession of carlier existing scheme, Paragraph 3 deals with
fixation of pay on re-employment of ex-scrvicemen in Life Insurance
Corporation. Since ex-servicemen including released emergency commis-
sioned officers, qhorl service commissioned officers and retrenched com-
missioned officers are relieved from military service at a comparatively
young age, certain facilities have been given to them for re-employment in
various Government, and Public Sector Undertakings including the Life
Insurance Corporation.

Under Paragraph 3.5 when the ex-serviceman is re-employed by the
Life Insurance Corporation he is normally fitted at the minimum of the
scale for the post to which he is appointed. However, if his last drawn gross
salary in Defence Service as specified in Paragraph 3.3 was more than the
gross salary which he will get in Life Insurance Corporation as specified in
Paragraph 3.4, his salary to be paid in Life Insurance Corporation is
adjusted so that he does not get less than his last drawn pay in the Defence
Services. This adjustment 1s done as per Paragraph 3.1 adding to his
minimum of the scale additional increments as may be necessary to muke
up the difference so that his last drawn gross sulary is protected. This
adjustment is made so as to protect the last drawn salary of ex-servicemen
in the case of all re- employed ex-servicemen whether they were appointed
prior to 1.1.1988 or subsequent to 1.1.1988.

Paragraph 3.7, However,- provides that if an ex-serviceman was re-
employed within three years from the date of his discharge from Defence
Scrvices then his last drawn salary in the Defence Services will be com-
pared to his starting salary on the date of his re-employment in Life
Insurance Corporation so as to adjust the salary first drawn by him on the
date of re- employmcnt to equal the last drawn salary.



In other words, he is gm"ern_ed by paragraph.3.1 to 3.6. Paragraph
3.8 provides that if an ex-serviceman was re-employed more than three

- years after the date of his discharge from Defence Scrvices, his last drawn
salary in Defence Services shall be compared with his sulary that he would

have been entitled to in the Life Insurance Corporation had he been
immediately re-employed. The basic salary that he would have drawn in
Life Insurance Corporation on the date of his discharge is thus determined
and on the basts of such a salary, the salary which the ex-serviceman will
get on the actual date of his re-employment by Life Insurance Corporation
is notionally worked out. “The figure so arrived at is the basic salary which
will be paid to the ex-serviceman on his re-employment, Paragraph 3.8 also
provides that if in the interregnum any revision of pay scales takes place
in Life Insurance Corporation the ex-serviceman will get the benefit of such
revision in respect of the pay scale so notionally worked out. However,
Paragraph 3.8 clearly provides that such a fitment has to be made only
notionally ,'md any actual benefit so arising will be given to the existing
ex-servicemen only from 1.1.1988 as shown in Paragraph 4. Paragraph 4
sets out that any incrementat difference that would emerge out of such
fitment would be added to the ex-serviceman’s basic pay as on 1.1.1988 and .
arrears would be released accordingly from 1.1.1988 only.

A perusal of Paragraph 3.8 and Paragraph 4 clearly brings out the
fact that the fitment under Paragraph 3.8 has to be done only in the case
of ex-servicemen who were employed prior to 1.1.1988. Paragraph 3.8 itself
clearly provides that the benefit will be given to an existing ex-serviceman.
The existing ex-serviceman, though employed prior to 1988 will get actual
benefit only from 1.1.1988 and not for any date prior thereto. Such a
provision would not have been required had this concept of notional
fitment under Paragraph 3.8 not been made applicable only to - xisting ex-
servicemen. Paragraph 4 also says that the incremental difference will be
added to the individual’s basic pay as on 1.1.1988 and arrears will be
released accordingly. The entire scheme of Paragraph 3.8 and Paragraph
4, therefore, deals with existing ex-servicemen or ex-servicemen who had
been employed prior to 1.1.1988. The examples which have been annexed
to Paragraph 3.8 are also all examples of ex-servicemen who joined Life

_Insurance’ Corporation prior to 1.1.1988, thus clearly bringing out the

intention to cover under Paragraph 3.8 existing ex-servicemen who -had -
been in the employment of Life Insurance Corporation prior to 1.1.1988.
The example which is appended to Paragraph 4 also deals with a case of




an ex-serviceman employed along prior to 1.1.1988,

Paragraph 3 makes this position amply clear by setting ount that
ex-servicemen who are appointed after 1.1.1988 shall be fitted as per
tormula given in Paragraph 3.1. above either from 1.1.1988 or the date of
appoiniment whichever is later, Puragraph 7 again clanifies this position by
saying that the fitment of salary of all ex-servicemen appointed in the
industry henceforth shafl be governed by these instructions. The use of the
past tense in referring to the employment of ex-servicemen by Life In-
surance Corporation in Paragraphs 3.7 and 3.8 is also indicative of the fact
that it refers to ex-servicemen who were employed in the Life Insurance
Corporation prior to the coming into force of the new scheme.

The reason for giving the bencfit of Paragraph 3.8 to ex-servicemen
who were employed by the Life Insurance Corporation prior to 1.1.1988 is
referred to in the counter-affidavit filed on behalf of respondents 1 and 2
in the writ petition as also in the affidavit filed on behalf of the respondents
in the appeal. Normally, whenever a person is re-employed in Government
service or public service, when the process of fixation of his pay is under-
taken, the component of pension which is received by the employee from
his earlier employer is always deducted and adjusted in the salary which
he gets on re-employment. This was being done in the case of ex-ser-
vicemen re-employed by Life insurance Corporation ptior to the coming
into operation of the new scheme. The Life Insurance Corporation decided
to treat its ex-servicemen employees more liberally by providing under the
new scheme in Paragraph 3.6 that the component of pension will not be
considered for pay fixation. The appellants herein as also all ex-servicemen
who have been employed after 1.1.1988 have thus been allowed to retain
their pension from Defence Services. The pay which they are getting in Life
Insurance t‘orporation_ on the basis of the formula fixed under Paragraph
3.1 is addition to the pension which they are getting. This benefit, however,
was apparently not available to existing re-employed ex-servicemen prior
to 1.1.1988. As a result of negotiations which took place between the Life
Insurance Corporation and the employees, it was dectded to compensate
the existing re-employed ex-servicemen who had lost the benefit of service
in Life Insurance Corporation for a period exceeding three years after their
discharge, by giving them a notional fitment in the Life [nsurance
Corporatioﬁ’s pay scales in the manner set out in Paragraph 3.8. There was
no question of giving such a benefit to ex-servicemen employed after

5



1.1.1988,

Dr. Dhawan, lcarned counscl appearing for the ex-servicemen has
emphasised the fact that an option-cum-consent létter Paragraph 6 was
also taken from ex-servicemen employed alter 1.1.1988. This is disputed by
the respondents. However, Paragraph 6 itsell guite cleurly provides that
the option-cum-consent letter hus to be obtained from each evisting ex-ser-
viceman unp!oyw opting fitment ol salury as per those instructions. It is,
thercfore, quite clear that the option is to be cxercised only by existing
ex-servicemen employees of Life Insurance Corporation, thus re- inforcing
the contention’of the respondents that fitment as per Paragraph 3.8 is not
available (0 ex-seriveemen re- employed in Life Insurance Corporation after
1.1.1988. The respondents have admitted their mistake in asking for such
consent letter if they have done so. They have also admitted that they made

.a mistake in granting to the three appellants before us the benelit of
Paragraph 3.8 although they were engaged after 1.1.1988. They have sought
to correct [hlS mistake by their letter of 16.1.1991 by recalculating their
salary from 1991. They are entitled to reduce the pay of the appellant on
the basis of the correct fitment to be given to the appellants in the hght of
the instructions of 2nd of June, 1989, The High Court was, therefore, right
in rejecting the contentions of the appellants. The High Court has also
directed that for recovery of excess amount so paid reasonable instalments
should be given to the appelldnts 50 that unduc hdIdShlp is not causcd to
them. : . . ‘

~In these circumstances, we see no rcason to interfere with the find-
ings given by the Kerala High Court. The: ‘appeal and the” peutmn are,
- therefere, dismissed. However, there \mll be no order as to costs.

. .o .
o
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Appcal'and, Petition dismissed.




